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THE HASTER OF THE ROLLS: There is a new Court House at St. Albans.
It is air-conditioned. In May of this year the Crown Court was
sitting there. A case was bDeling tried about pornographic films and
books. Stephen Balogh was there each day. He was a oasual hand
gmployed by solicitors for the defence. Just as a olerk at £5 a
day: knowing no law. The oase draggsed on and on. He got
exoceadlngly bored. He made a plan to liven it up. He knew
somethling about a gas called nitrous oxide N20. It gives an
exhllerating effect when inhaled. It 1s called "laughing gas”.
He had learned all about 1t at Oxford. During the trilal he took
a half-cylinder of it from the hospital car park. He carried 1t
about with him in his brief ocase. His plan was to put the cylinder
at the 1inlet to the ventilating system and to release the gas into
the Court. It would emerge from the outlets which were just in
front of Counsel's row. So the gas, he thought, would euliven
thelr speeches. It would be diverting for the others. A rellef
from the tedlium of pornography. So one night when it was dark he
got on to the roof of the Court House. He did it by going up from
the public gallery. He found the ventilating ducts and declded
where to put the cylinder. MNext morning, scon after the Court sat,
at 11.15 a.m., he took his brief case, with the ¢ylinder in 1it,
into Court No. 1. That was not the pornogranhy Court. It was the
next-door Court. 1t was the only Court which had a door leading up
to the roof. He put the brlef case on a seat at the back of the
publlic gallery. Then he left for a little while. He was waitling
for a moment when he could slip up to the roof without anyone seelng
him. But the moment never came. He had bsen seen on the night
before. The officers of the Court had watched nim go up to the
roocf., S0 in the morning they kept an eye on him. They saw binm

put down hls brief case. When ne left for a moment, they took it
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up. They were careful. There might be a bo-b in it. They opened
it. They took out the cylinder. They examined 1t and found out
what 1t was. They got hold of Balogh. They cautioned him. He
told them frankly just what he had done. They charged him with
stealing a bottle of nitrous oxide. He admitted 1t. They kept
him ln custody and reported the matter to Mr. Justice Melford
Stevenson, who was presiding in No. 1 Court (not the pornography
Court). At the end of the day's hearing, at 4.15 p.m., the Judge
had Balogh brought before nim. The police inspector gave evidenocse.
Balogh admitted it was all true, He meant it as a joke. A
practical joke. But the Judge thought differently. He was not
amused. To him it was no laughing matter. It was a very serious
contempt of Court. Balogh said:-

"I am actually 1n the wrong Court at the momeut. The
proceedings I intended to subvert are next door. Therefore, 1t

ke

1s not contempt against your Court for which I should be tried."

The Judge replied:-

"You were obviously intendling at least to disturb the
proceedings goling on in Courts in this building, of which this 1s
one. You will remain in custody tonlight and I will consider the
penalty 1in the morning."

Next morning Balogh was brought again before the Judge. The
inspector gave evidence of his background. Balogh was asked if he
had anything to say. He said: "I do not feel conpetent to conduot
1t myself. I am not represented in Court. I have committed no

contsmpt. I was arrested for theft of the boittle., No further

charges have been prefarred. ¥

The Judge gave sentence: "It is difficult to imagine a more
serious contemnpt of Court and the consequeunces might have been very

grave 1if you had carried out your express intention. I am unot
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golug to overlook this and you will go to prison for six mouths....
I am not dealing with any charge for theft....I am exercisiag the
Jurisdlctlon to deal with contempt of Court which has been vested
in this Court for hundreds of years. That 1s the basis on which
you will have to go to prison for six months.," Balogh made an
uncouth iunsult: "You are a numourless automaton. Why dont!t you
sglf-destruct?" He was taken away to serve his sentence.

Eleven days later he wrote from prison to the Officlal
Solicitor. In it he acknowledged that his behaviour had been
contemptible, and that he was now thoroughly humbled., He asked to
be allowed to apologize in the hope that hls contempt would be
purgsd.

The Officlal Solicitor arranged at once for Ceocunsel to be
instructed, wlth the result that the appesal has come to this Court.

The first point is whether the Judge had any Jurisdiction to
commit Balogh summarily for countempt. The Judge was sgitting in
the new Crown Court. It was suggested that this Court has not the
wide jJjurisdiotion whilch was previously exerclsed by the Judges of
Asglze, but only a narrower jurisdiction controlled by Rules of

Court.

THE JURISDICTION Of THE CRCYWN COURT
—

The Crown Court is a superior Court of Record (section 4(1)

of the Courts Act 1971). In regard to any contempt of Court, 1t
has the like powers and authority as the High Court (seotion 4(3)).
The High Court has the same powers and authority as the Superlor
Courts used to have, and as the Judges of Assize had, see section
18 of the Judicature Act, 1925. The procedure is, however, -
governad by Order 52 of the Rules of the Supreme Court. Mr,
Vinelott,; Q.C., for Mr. Balogh, submltted that, under those Rules,
thls contempt of Court (if it were one) could only be punished by

aoplication to the Divisional Court; and that the Judge here had no
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Jurisdictien to punish it himgelf. The Judge, he said, had only
power to commit for ocontempt, "commltted in the frae of the Court",
sees Order 52 Rule 1(2){(a)(ii). That expression, he said, was
conflned to cases where "all the circumstances of the alleged X
contempt are in the personal knowledge of the Court", see McKeown

v, fhe Queen (1971) 16 D.L.R. (3rd) 390 at page 408 by Mr. Justice

Laskin, and Borrle and Lowe, The Law of Countempt, page 7. The
Judge in thls case had no personal knowledge of the circumstances.
He only knew what was reported to him. So Mr. Vinelot; sald that
the contempt was not commlitted "in the face of the Court®.

Mr., Slynn submitted that the answer fto this point was to be
found in Order 52, Rule 5. It presserves the power of the Hlgh
Court "to make an order of committal of 1ts own motion agalinst a
person gullty of coutempt of Court'. That is a good answar, so far
as it goes; but 1t leaves open the question: Io what clilrcumstanoces
can the Hlgh Court make an order "of 1ts own motion"? In the
ovrdinary way the High Court does not aost of 1ts own motion. An
application to commit for contempt 1is usually made by motion elther

by the Attorne y-General or by the party aggrieved, see The Queen

Y. Gray (1900) 2 Q.B. 36; Attorney-General v. Times Newspapers
(1973) Q.B. at page 737 in this Court by me as corrected iu ths
House of Lords (1973) 3 W.L.R. at page 302 .by Lord Reid, and at
page 319 by Lord Diplock; page 333 by Lord Cross of Chelsea:

and such a motlon can, in an urgent ocase, be made ex parte, see

Warwick Corporatien v. Russell (1964) 1 W.L.R. 613. All the cases

cited in the notes to Order 52 Rule 5 ars of motions by some ous
ex parte. None of them tells us wheu the High Court can make an
order of its own motion. All T find 1in the books 1s that the
Court can act upon 1ts own motion when the contempt is committed

"Iin the face of ths Court®, Chief Justice Wilmot in his celsbratsd

opinion in The King v. Almon (1765) Wilm. at page 254 saild:




"T+ is a neoessary incident to every Court of Justloe to find and
iwprison for a conteuwpt tothe Court, acted in the face of 1it."

Blackstone in his Commentaries, Bcok IV page 288, sald: "If the

contempt 1s committed in the face of the Court, the offender may bs
instantly apprehended and imprisoned, at the discretion of the
Judges." Oswald on Contempt 2nd editlion page 23, sald: "Upon
contempt in the face of the Court, an order for committal was made
instanter" and not on wotiom. But I find nothing to ftell us what
1s meant by "ocommitted 1in the face of the Court". It has never
been defined. Its meaning is, I think, to be ascertalned from ths
practice of the Judges over the centuries. 1t was never counfined
to conduot which a Judge saw with hls own 8yes. It covered all
contempts for which a Judge of hls own motlon could purish a man
on the spot. 30 "contempt in the faoe of the Court" i3 -the same
thing as "contempt which the Court can punish of 1ts own motion'.
It really means '"contempt in the cognizance of the Court?,
Gathering together the expserience of the past, then whatever
expression is used, a Judge of one of the Supserior Courts or a
Judge of Assize could always punish summarily of his own motion for
contempt of Court whenever there was a gross interfereoence with the
course of justice 1in a sase that was belng trled, or about to be
tried, or just over - no matter whether the'Judge saw 1t wilth
hls own eyes or it was reported to him by the officers of the Court,
or by others ~ whenever 1t was urgent and lmperative to act at once.
This powsr has bsen inherited by the Judges of the High Court and
in turn by the Judges of the Crown Court. To show the extent of
it, I will give some instances:-

(1) In the sight of the Court. There are many cases whera a man

has been committed to prison at once for throwling a missile at ths
Judge, be it a brickbat, an egg or a tomato. Recently, too, when

a group of students broke up tge trial of a libel actlon, Mr.



Justice lLawton, as he then was; very propsrly sent them at onge to

prison, see Morris v. Crown Office (1370) 2 Q.B. 11ly. There is8 an

older case, too, of great authority, where a witnsess reifused to
answer a proper question. The Judge of Asslize at York Castle at
once seuntenced him to ﬁrison for six mouths and a fine of £500,
see Ex parte Fernandez (1861) 10 C.B., N.S. 3).

(11) Within the Court Room but not seew by the Judge. At the 014

Balley a wan distributed leaflets in the public gallary 1nciting

people to pleket the place. A member of the public reported it to
a pollce officer, who reported it to the Judge. The‘offender
denied it. Mr. Justice Melford Stevenson lmmediately heard the
evidenoe on both sides, He convieted the offender and sentenced
him to seven days imprisonment. The man appealed to this Court.

His appeal was dismissed (lecolnte v. Courts! Administrator of the

Central Criminal Court, 8th Pebruary, 1973).

{(111) At some distance from the Court. ~ At Bristol 22 men wers

belung tried for an affray. The first wltness for the prosecutlon
was a school girl., After she had glveu her evidence, she went to
a cafe’ for a meal. A man clenched his fist at her and threatened
her. She told the police, who told the Judge. Mr. Justice Park
had the man arrested. He asked Counsel to represent him. He
broke off the trial. He heard evidence of the threat. He
committed the man. He sentenced him to three months! imprisonment.
The man appealed to this Court. His appeal was dismissed (Moore v.
Clerk of Assize, Bristol 1971 1 W.L.R. 1669). Another case was
where a man was summoned to serve on a jury. His employer
threatened to diamiss him if he obeyed the summons. Mr. Justice
Melford Stevenson said it was a contempt of Court which made hiw
liable to immediate imprisonment, see 1966 130 J.P. 622,

Those are modern instances. I have no doubt there were umany

like instances in the past which were unever reported, because there
7o



was until recently noright of appeal. They bear out the power
which I have already stated - a power which has been inherited by
the Judges of the Crown Court.

This power of summary punishment is a great power, but it is a
pnecessary power. It is giveun so as to maintain the dignity and
authority of the Court and to ensure a fair trial. It is %o be
exercised by the Judge of his owu motlon only when it is urgent and
imperative to act immediately - so as to maintain the authority of
the Court - to prevent disorder -~ to enable witnesses t0 be frese
from rear - and Jurors from heing ilaproperly influenced - and the
1ikse, It 1s, of course, to be exerclsed wifh scrupulous ocare, and

only wheun the case is clear and beyond reasonable doubt, see The

Queen v, Gray (1900) 2 Q.B., at page 41 by Lord Russell of Killow 1,

Chief Justice. But properly exerclsed, it 1s a power of the
utmost value and lmportance which snould not be curtailed.

Qver 100 years ago, Chief Justice Erle said that: ".... these
powers, so far as my experience goes, have always Yeen exsrcised
for the advancement of justice and the good of the publlic", ses

Ex parte PFsrnandez (1861) 10 C.B., N.¢. at page 38. I would say

the same today. From time to time anxletles have been expressed
lest these powers might be abused. But these have been set at
vast by section 13 of the Administration of Justice Aot, 1960,
which gives a right t0 appeal to a higher Court.

As I have sald, a Judge should act of his own motion only when
i1t is urgent and lmperative to act lmmediately. In all other cases
he should not take it upon himself to move. He should leave it to
the Attorney-General or to the party aggrieved to make a motlon 1in
accordance with the rules in Order 52. The reason 18 so that he
should not appear to bs both prosecutor and judge: for that is a

role wnich does not beccme him well.
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Returning to the present case, it seems to wme that up to a
point the Judge was absolutely right to act of his own motion.
The 1intentlon of Mr. Balogh was to dlarupt the proceedings in a
trial then takling place. Hls conduct was reported to the senlor
Judge then in the Court building. It was very proper for him to
take lmmediate action, and to have Mr, Balogh brought before hilm.
But, once he was there, 1t was not a oase for summary punishment.
There was not sufflclent urgency to sarrant 1it. Nor was 1t
imperative. He was already in custody on a charge of stealing.
The Judge would have done well to have reomanded him in custody and
invited Counsel to represent him. If he had done so, Counsel

would, I expsot, have taken the point to whioh I now turn.

THE CONDUCT OF Mr., BAI.OGH

Contempt of Court is a criminal offence which is govermed by
the priuciples applioable to c¢riminal offences generally. In
particular, by the difference between an attempt to commit an
offence and an act preparatory to 1it. "It has often been said
that to constitute an attempt the act must be proximate to and not
remote from the crime itself.....Jt must be left to common sense to
determine in each ocase whether the accused has goue beyond mere

preparation", see Haughton v. Smith (1974) 2 W.L.R. at page

13-G by Lord Reid,

When this case was opened, 1t occurred to each one of us:
Was Mr., Balogh gullty of the offence of contempt of Court? He was
undoubtedly guilty of stealing the cylinder of gas, but was he
gullty of contewpt of Court? No proceedings were disturbed. No
trial was upsat, Nothing untoward took plaoce. No gas was
released. A lot more had to be done by Mr. Balogh. He had to get
his brief case. He had to go up to the roof. He had to place the

cylinder in position. He had to open the valve. Even 1f he had
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done all this, it is very doubtful whethar 1t would have had any
effect at all., The gas would have been so diluted by ailr that it
would not have been notlceable. In these olroumstancnes the
question at onoce sorings to mind: Had he gomne so0 far as to be
gullty of an attempt? Were nct his aots merely preparatory aots
falling short of an attempt? Suppose a man steals a oar and drives
up to a house intending to break into 1. But the polloe arrive
before he ge%s anywhere near the door - even bofore he gets out of
the car - olearly he 1s gullty of stealing the car. But he 1s uot
gullty of attempting to break into the houss. He had the
eriminal intent to break in, but that is not enough. So here Mr.
Balogh had the oriminal Iintent to dlsrupt the Court, but that 1is
not enough. He was guilty of stealing the cylinder, but no more,
On this short ground we thlnk the Judge was ln error. We have
already allowed the appeal on thils ground. DBut, even if there had
not been this ground, I should have thought-that the sentence of
six months was excessive. Balogh spent fourteen days in prison:

and he has now apolcglzed., That is e¢nough to purge hls contempt,

if contempt it was.
CONCLUSION

There is a lesaon to be learned from the recent ocases on thils

subject. It 1s particularly appropriate at the present time, The
naw Crown Courts are in belng. The Judges of them have not yet
acquired ths prestige of the Red Judge when he went on Assize.

His robes und bearing made everyone alikg/éggﬁa*in awe of him.
Rarely did he need to 9xercise his greaﬁ’power of summary punishment.
Yot there is just as much need for the Crown Court to maintalin its
dignity and a uthority. The Judges of it should not hesitate to
exercise the authority they inherit from the past. Insults are best
treated with disdain -~ saw when they are gross and scandalous.

Refusal to answer with admonishment - save where it is vital to know
10
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the answer. »2ut disruption of the Court or thriats to wltnesses
or to jurors should be visited with immedlate arrest. Then a
remand in custody and, 1f 1t can be arranged, representation by
Counsel. If it comes to a seuntenoce, let it be such as the offence
deserves - with the comforting reflsotion that, if it 13 in error,
there 18 an appeal to this Court. We always hear these appeals
within a day or twoe. The present ocase 1s a good 1instance. The
Judge acted with a firmness which became him.. As 1t happeﬁed, he
went too far. That 1s no reproach to him. It ouly shows the
wisdom of having an appeal.

As I have previously anncunced, the appeal 1s allowed anda the

sentence set aside.

LORD JUSTICE STEPHENSON: I would declde the last question first:

was there a contempt of Court by the zppellant? In my Jjudgment,
there was not. I agree that the admitted acts of the appellant
were preparatory to what mlght have been a serious contempt of
Court but that he had not got as far as contempt or lndeed as an
attempt to commit a contempt, except possibly on an understandling
of what constitutes an attempt which i1s not generally acceptad and
may be too unfavourable to a person charged with an attempt.

Contempt of Court 1s a misdemeanour at common law, but I
doubt if an attempt to commit contempt 1s punishable as such,.
Whether it is or not, I have no doubt that acts which would not
amount to an attempt cannot amount to a contempt, of whatever
type or category. It is not a contempt to plan or intend a
contempt or to take such preliminary steps towards carrylng out
the plan or latentlon as the appellant took.

Thls would-be contemnor had not insulted the Court or
obstructed 1lts proceedings or done anything to bring the authority

of the Court into disrepect or to interfere with the administration
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of . justioe or to prejudlce tne prosecutioun or defanoe in any trial
in the St, Albans Crown Court. Any danger of his doing so was
averted by the aoction of the polloe. That 18 enough to determine
this appeal in his favour, and for this reason I agreed that the
appeal should be aliowed.

But if the appellant had ocarriled out his intention, even if
t0 no purpose or without effeot upon Counsel or the prooeedings
in the Crown Court, he would have been guilty of contempt, and
contempt in the face of the Court however narrowly that
expression 1is 1ntefpreted. Indeed I d4id not understand Mr.
Vinelott to malntaln any argument that the appellant would not
then have besn in contempt.

On that answer to the first question there is no need to
answer any part of the next qﬁestion: if the appellant was 1in
contempt, could or should his oontempt have been immediately
punished by Mr. Justice Melford Stevenson, as a Judge of the
Crown Cour$% in the way in whilch it was punished, namely by
committal to prison for six months? Agaln ny euswsr 1is "No%, and
my reasons can be even more shortly stated - in two sentences.
This procedure is ona to which Judges should resort 1ln exceptional
cases where a contempt 1s clearly proved and cannot walt to be
punlished. Here the facts alleged to constitute the contempt were
admlitted, but there was no need for immediate punishment. We
have, however, heard full and interesting submissions by Mr.
Vinelott on behalf of the Official Solicitor for the appellant and
by Mr. Slynn as amlcus curlae on the matters comprehended in this
question, and we may be able to give guldance to Judges, in
particular the many Judges of the Crown Court who now have this
arbitrary power to make of thelr own motion immedlate orders of

comnlttal for con tempt of Court, on the limlts of the power and
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the conditions required for 1ts exercise. I therefore offer a few
obsaervations on those submissions in elaboration of the reason 1
have glven for answering this hypothetiocal question in the

negative,

The power of a superior Court to commit (or attaoh) a
contemnor to prison without charge or trial ls very ancient, very
neoassary but very unusual, if not indeed uwmique. It 1s as old as
the Courts themselves and 1t 1s necessary for the performance of
their functlouns of administering Jjustice, whether they exerciss
oriminal or civil jurisdiotion.

If they are to do Justice they need power to administer it
without 1nterference or affront, as well as to enforce thelir own
orders and to punish those who insult or c¢bstruct them directly or
Indirectly in the performance of their duty or misbehave in such
a manner as to‘weaken or lowar the dignity ond zuthority 5f a
Court of Law. Indirect interference with judicial proceedings
may now be the more serious and the more frequent kind of contempt,
though it was insulting bshaviour in Court which once ocalled for
Punishment of even more horrifying severity. According to
Blacks .me, "Contempts against the King's Palaces or Court of
Jugtice have been always locked upon as a nigh misprision: and
by the antient law, before the Conquest, fighting in the King's
Palace or before the King's Judges, was punished with death"; but
"Striking in the King's Superior Courts of Justice, in Westmliuster
Hall, or at the Assizes, 1is made stlill mors penal than ®ven in the
King'!s Palace. The reason seems to be that those Courts being
antieuntly held 1in the King's Palace, and before the King himself,
striking there included the former contempt against the King's
Palace, and something more; viz. the disturbance of public
Justice", So 1t was a capital felony "by the antient common law

bafore the Conquest": Commentaries 4th edition (1809) Book 1V,
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Ch. 9, pages 123=4. It 4s clsar from the 20th chapter of the same
book that Blackstone regarded "the method, immemorilally used by the
Superior Courts of Justice, of punishing contempt by attachument™

as a summary prooeeding and any summary prooceeding as irregular and
authorised only by statute with this one exception: ¥for the common
law is a stranger to it, unless in the case of contempts”; but
for contempts the power of lmmedlate attachment must be “an
inseparable atiendant upon every superlor tribunal® 1f 1t 1is %o
sacure the administration of laws from disobedlence and contempt:
ibid. pages 280, 283, 286.

It is not disnruted that though the power of a Supsrior Court
to attach may remaln, the High Court now makes lmmedlate orders of
committal. Agaln there is undoubted power to indlet for contempt,
though it does not seem to have been used since 1902. Further,
any party can move the Court to commit for contemp’ , but it is the
Attorney-General who now usually moves the Court to commit for
criminal contempt. And the Bules of the Supreme Court purport
by Order 52 rule 1l(2)(a) to glve scle jurisdiction to make such
orders to the Dlvisional Court of the Queen's Bench Division with
leave when contempt of Court is committed in connection with "(i1)
oriminal proceedlings, except where the contempt 1s committed in the
face of the Court, or consists of disobedience to an order of the
Court or a breach of an undertaking to the Court". But by Ordser 52
rule 5 "Nothing in the foregoing provisions of this Order shall be
taken as affecting the powser of the High Court or Court of Appeal to
make an order of committal of its own motlion agalnst a psrson
gullty of con tempt of court®. Finally, section 4(8) of the
Courts Act 1971 provides that "the Crown Court shall, in relation
to the attendance and examlnation of witnesses, any ocontempt of
court, the enforcement of its orders and all other matters

incidental to its jurisdiction have the like powers, rights
1y.



privileges and autherity as the High Court", and the Crown Court
now has the power to punish summarily any person who disobeys a
witness summons to attend before 1t "as if hils contempt had been
committed in the faoce of the Court": Crimlnal Prooedurs
(Attendances of Witnesses) Aot 1965, seotions 2 and 3, Courts Act
1971, section 56 and Schedule 8 naragraph 45. Aot

The present Rules, like section 3(1) of the 1965/ reflect in
Order 52, almost as clearly as the old rules in Order 44 rule 2
and Order 59 rule 26 which Order 52 replaced, the not}on that the
summary power of the High Court to lamprison of its Mwn motlon, or
by an immedlate order, is limited to contempts in facle curiae,
or in the face of the Court, whatever thoss words wean in Latin or
in English. (I say "almost as clearly" because thelr omission from
Order 52 rule 5 may be intentional.) I would understand the words
to have meant origliwnally "in the sight of the Court", which may
st1ll be amblguous. They have recelved a statutory interpreta-
tion in section 157 (1) of the County Courts Act 1959, which,

based on the judgment of Lord Justice Bowen in RBe Johnson {(1887)

20 Q.B.D. at page 74, extends the range of a Court's vision beyond
the Court's walls but confines contempts to lusults.

Contempts, however, arc not confined to contemptuous or
offensive words or conduot or to the disturbance of Court hearings,
nor are those the only contempts which attract the summary remedy.
I do not accept the argument \1at the limits of the powser of a
Superior Court to imprison a contemnor are defined or restricted
by the Rules of the Supreme Court. They should disclose but may
disgulss its true nature and extent, and if they misunderstand 1t
they may need to be revised. The question 1s aot what the rules
of procedure whlch regulate it say or imply that 1t 1s but what it
really is. I am satisfled that 1t 1s not limited to contempt in

the face of the Court, on any permlissible understanding of those
15



words, but has long exsended not only to disobedience to orders of
the Court and breaches of undertakings to the Court, but also to
interference with the administration of justlce which satlsfy two
oonditions: (1) that the contempt 1is clearly proved beyond a
reasonable doubt, 2and (2) that it affeots or is calculated to
affect the course or outcome of judielal proceedings in belng -

that is, in the words of Lord Diplock in Attorney-General v. Times

Newspapers Ltd. 1973 3 W.L.R. at page 31 "actually proceeding or
known to be imminent" - unless immedlately stopped by the approhen-

sion and, if necoessary, the detention of the offendsr. These are
necessary conditiouns for the exercise of this arbltrary powser,
whatever the type of contewmpt against which 1t 1s exercised and
whether 1n exercising it the Court 1s described as aotlng brevl
manu, or immediately, or instanter, or of its own motion, or
summarily. Procedure for contempt by motion under Order 52

rules 1 and 2 wmight be described as summary, but when a Judge of
the High Court or Crown Court proceeds of hls own motion, the
procedure is mors summary still. It must never be invoked unless
the ends of justice really requlre such drastic means; 1t appears
to be rough justice, it is contrary to natural Justice, and it can
only be justified if nothing else will do: see, for 1Instence, the
judgments of Sir George Jessel, Master of the Rolls, 1in He
Clements (1877) 46 L.J. Ch. at page 383, and of Lord Russell of
Xillowen, Chief Justioce, in R. v. Gray (1900) 2 Q.3. at page 41

and the dissenting judgment of Mr. Justlce Laskin in the Canadlan
nsase of McKeown v. R. (1971) 16 D.L.R. (3d) at page 413. But if a

witness or juror is bribed or threatened in the ocourse of a case,
whether in the Court or its precincts or at any distance from it,
the Judge must aot at once agaiust the offender and 1f satisfiled

of his offence, punish him, 1f necessary by commltting him to

prison. 16.



I conclude with six comments:-~
(1) The first condition 1is, of couree, most aasily satisfled where
the contempt 1s something sald or done in the sight of the Judge or
jury, but it may be satisfied by an admission (as in this case)
or by acceptable (and not necessarily uncontradicted) evidence

(as in Lecolute v, Courts' Administrator of the Central Criminal

Court, before thils Court on February 8th, 1973).

(2) I see no reasou why one Judge of the Crown Court or the High
Court should not commit for contempt of ancther. It 1ls done in the
Family Diviston when one Judge commits 2 husband for breach of
aunothar'!s order. It denends on all the circumstances whether more
than one Judge should come into these summary prooeedings. It may
be better for a presiding Judge availlable in the same bullding to
commlt for a contempt of a Clrcuit Judge's Court. I do not
accept the appellantts uninstructed ¢pinion, which I understand Mr.
Vinelott to have abandoned, that Mr. Justice Melford Stevenson
could not commit him for a countempt of Court next door where he

"inteaded to subvert the proceedings" (hils own words) by

dlischarglng uitrous oxlde.

(3) There may be contempts which reguire immediate action but not
immediate i‘mprisonment. There may be coses punlishable summarilly
where 1t would be appropriate to fine, or discharge, the contemnor
or to take sureties for his good behaviour.

(4) There may be cases where it is proper because necessary to
conmlit a contemnor wlthout glving him legal representation. I
know that legal ald is unot avallable for contemps, but a Judge can
always ask Counsel to represent a contemnor, as Mr. Justice Park

did in Moore v. Clerk of Assige, Bristol 1971 1 W.L.R. 1669; and

for my part I would hope that there would be few cases -

Morris v, Crown Office 1970 2 Q.B. 114 was one, but this ocase, lin
17.




my judgment, was not - where this courseshould not be taken 1If
Cowmsel i3 availlable., There 13 every reasom not to ocut means of
justice, which are of necessity ourt Af not rough, sven shorter
than they need bve. This appellant asked for legal represSentation
and I am of oplnion that the Judge should have tried to find him
Counssel, although he was, as the Judge sald, "an articulate and
highly intelligeunt person", who knew that he was belng charged with
a serlous contempt, was given an opportunity to defend himself on
that charge, and seems to have shown himself in no mood'to listen
to warnings or to offer apologles.

(5) The power which the Judge exeroised is both salutary and
dangercus: salutary because it gives those who admlulster Jjustice
the protectlion necessary to secure justice for the public,
dangerous because it deprives a cltlizen of the protectlion of
safeguards considered generally necessary to secure Justice for
him. This appeal glves an opportunity to make clear that it 1s a
power %o be used reluctantly but fearlessly when, and only when,

i¥ is necessary to prevent justice being obstructed or undermlned -
even by a practical joker. That 1s not because Judges, Jurors,
wltnesses and offlcers of the Court take themselvas seriously: 1t
1s becguse Justice, whose servants they are, must be taken seriously
in 2 clivilised socity if the rule of law is to be maintalned. It
must be left to the common sense of Judges of the High Court and
ths Crown Court to declde when they must resort to this power to
deal with such conteumpts as are listed in the judgment which Mr.
Justice ILawbton is about to deliver; but now that convictions and
sentences for contempt are appealable to thils Court, i1t 1s for this
Court to iunterfere when this power is misused. I sympathlse with
the way in which the Judge used it to desl with the folly of an
irresponsible youung man, who as a soclicitor!s clerk was undér a

duty to help aund not to hinder ghe due administration of jJjustice
18.



In a serious oriminal case; but nevertheless I am of opinion that
the Judge was wrong to deal with the appellant as he 3id and not

to lsave him to be prosscuted for a contemptible theft.

(6) I find 1t unnecessary to say anything about the length of the
gemntonce except that everything whioch Mr. Vinelott wished to say
about it in apology ard mitigation could have been sald on an
applloation to the Judgs himself to discharge the appellant.

LORD JUSTICE LAWION: For nearly the whole of this century those
accused of contempt of Court, whioch 1s a common law misdemeanoisi,.
have been tried and sentenced in a way which 1s far removed from
the ordinary processes of the law. The last reported case of a

trial on indictment was in 1902: See BR. v. Tibbits (1902) 1 K.B.

77 No precise ocharges are put; sometimes when the Judge hss
himself seen what happened, the accused is asked to explain his
conduct, if he can, without any wltnesses belng called to prove
what he has done; often the accused 1s given no opportunity of
consulting lawyers or of an adjournment to prepare a defence; and
there 18 no Jury. The Judge, who may himselfl have been 1lnsulted or
even assaulted, passes sentence. Some aspects of proceedlings for
contempt of Court, in Blackstoue's phrase, are "not agreeable to
the genius of the common law" (see Ccmmentaries 16th edition,
volume 4 at page 287). Yet Judges have this unusual jurisdiction.
In this appeal the Court has been asked to mark some of 1its
bourdaries.

Three questions require an answer: first, had Mr. Justics
Melford Stevenson any jurlsdliction at all to deal with thils
appellant; secondly, if he had, should he have exerclsed hils
jurisdiction in the circumstances of this oase; and thirdly, did
the appellant!s admitted conduct amount to contempt of Court?

19.



Mr. Vinelott, the appellantis Couunsel,-did.not submlit that
Judges can never oommit summarlly for contempt of Court, but that
their jurisdioction to do so is olroumsoribed by being limited to
contempts "Ain the face of the Court", whatever that phrase may mean.
He fouml support for his submission in the Rules of the Supreme
Court in which a distinction seems to be drawn between contempts
"in the face of the Ccurt" and other ocontempts. He acoepted that
in Blackstone'!s time, that is the mld-eighteenth century, Judges
considered that they had jurisdlictlion to commlt summarily for
contempts which could not be sald to have been committed within the
sight or hearing of the Judge, as for example by sheriffs, bailiffs,
gaolers and other officers of the Court "for abusing the process of
the law, or deceiving the parties, by any acts of oppression,
extortion, colliusive behaviour or culpable neglect of duty." See
Commentaries, ibid, page 283.

He submltted that this extensive Jurisdiction had been cut down
by the Rules. In my Jjudgment it has not, becauso rule 5 of Order
52 preserves the common law right of a Judge to make an order for
comnittal of hls own mobtion against a person guilty of contempt.

What theu 1is ths jurisdiction at common law to commit for
contempt® In the elghteenth century it was a jurlsdietion in
which the Judges of "all Courts of record generally, but more
specifically those of Westmiuster Hall, and ébove all the Court of
King's Bench, may proceed in a summary manner, according to their
dilsoretion" (see Hawkins' Pleas of the Crown, 8th edition, Book 2,
chapter 22, page 206). By summary manner, Hawkins meant "without
any Appeal, Indictment or Information®" (see ibid, page 206). It
is clear both from Hawkins and Blackstone that this summary juris-
diction was not confined to cases where the coutempt occurred in
the Court itself (see Hawkins, ibid, pages 206 to 223, and

Commentaries, ibid., pages 283-288). TFrom the way these authors
20.



expounded the law {and they did so in similar terms) the iuference
is that at the time they wrote there was no doubt whatsoever asbout
the exlstence and extent of the Jurisdioction and that it was no
innovation; and there ocan have beca no doubt amongst lawyers
during the first quarter of theil9th oentury, as the editlons from
which I have quoted were published in 1824 (the 8th edition of
Hawkins) and 1825 (the 16th editlou of Blaokstong). As far as I
am aware; noc s .atute has ever linlted this Jurisdiction. Section
4(8) of the Courts Act 1971 does not 1limit Jurisdiction; it confers
it on the Crown Court. It follows that 1t was no defence for the
appellant %o sﬁbmlt, as he dld, that he had nelther lntended to
Anterfere with proceedlngs in Mr. Justlce Melford Stevenson's
Court, nor had done anything in this Court which could have
interfered with the proceedings there, Once there were reasonable
grounds for thinking that a contempt of Court had been committed,
no matter where, Mr. Justice Melford Steveunson had Jurlsdiction to
deal with 1t summarily.

The fact that Judges, whether of the High Court or the Crown
Court, have this summary iuri~dlction does 1ot mean thay should use
1t whenever opportunlty offers. It is an unusual jurisdictlon
which has come into being to protect the due administration of
Justice. In Blackstone's words, it applies to aany conduct which
"demoustrates a gross want of that regard and respect, which when
once courts of Justice are deprived of, their authority (so
necessary for the good order of the kingdom) 1s sutirely lost
among the people.* See Commentaries, 1ibid, page 285. In my
Judgment this summary and draconlan jurisdiction should only be
usded for the purpose of ensuring that a trlal in progress or
about to start can be brought to a proper and dignifled end

without disturbance and with a falr chanoce of a just verdliet or
21.



judgment, Contempits whioh are not l1llkely to disburd the trial or
affect the verdlot or judgmeut can be dealt with by a motlon to

commit under Order 52, or even by indictment.

The exercise of judicial discretion in this way ocan be
1llustrated by reference to the kinds of contempt which are most
frequently witnessed by or reported to Judges: witnesses and jurors
duly summoned who refuse to attend Court; wiltnesses duly sworn who
rafuse to answer proper questions; persons 1in Court wbo interrupt
the procesdings by iunsultling the Judge, shoutling or otherwise
making a disturbance; persons 1ln Court who assault or attempt to
assault or threaten the Judge or any officers of the Court whose
presence 1ls necessary; persons in or out of Court who tureaten
those about to glve evidence or who have given evidence; persons
1n or out of Court who threaten or bribe or attempt to bfibe Jurors
or interfere with thelr coming to Court; pérsons out of Court who
publish commeuts about a trial going on by revealling a defendant's
criminal record when the rules of evidence exclude it. Contempt
of these kKlinds may well justlfy the use of the summary jurisdiction;
but everything will depend upon the c¢ircumstances. For example,
Judges from time to time have to decids what to do about a witness
who refuses to answer a question, oi'ten beczuse he cannot briug
himself to state that which 1s obvious to both Judge and jury or
because the answer would sause acute personal emabrrassment, as
sometlmes happens with doctors and minlsters of religion. In many
such cases a Judliclal admonition may be adequate 1f Judlcial comment
is required at all: but when the witness refuses to answer
questions becauge he wants to deny the Court evidence which is
lmportant, the position is very different. Contempts committed or
becoming known some time after verdicet or judgment, as for example

when a newspaper comments in insulting terms about the Judge's
22.



deolsion or conduoct ©f the trial, or it beoomes known that someone
on behalf of a oouvicted defendant attempted to bribe a juror are
best dealt with otherwise than in a summary manner by the trial
Judge .

In this oase the vigilance and Aintervention of the police
stopped the appellant from doing what he had been nmindsed to do,
which was to disturb the proceedings in what the Master of the
RBolls has deseribed as the pornography Court. Once he had been
arrgsted for stealing the cylinder of gas there was no chance of
this coming about; and before his arrest nothlng had happened
in that Court. If the appellant had done what he was minded to
do he would have deserved a sharp sentenoe glven summarily. On
the proven facits in this case, even if they had amounted to a
contempt of Court, I am doubtful whether the exerclse of summary
jurisdiction was necessary. I do not feel able to give my
oplnion in more definlte terms because 1 was not there., 1 know
from my own experisnce as a trial Judge that conduct amounting to
contenpt of Court can happen, indeed usually does happen,
unexpectedly. If the Judge 1s to protect effectively the proper
administration of justice, he has to act at once. He may have
no time for reflection and he seldom has time to consult colleagues,
He has to act on his own assessment of the situation. In my
Judgment, 1f he does decide to act summarily, this Court should be
slow to say that he should not have done so. But in this case
such an exercise may not have been necessary to safeguard either
the orderly contionuance of the trial in the wneighbourlng Court or
the integrity of the Jury thers.

The appellant has apologised, somewhat belatedly, for what
he did. It was conduct which was puerlle and stupld. The Courts,

however, have no jurisdiction to punish anyone for mere folly:
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they ocan only be punished for proven eriwe. Did the appellant's
conduot amount to the common law mlsdemeanour of gonteampt of Court?
He intended to disturb the proceedings 1in a Court; but he could
not be punished fer what was in his head. He had made preparaticus
to put his plan into operation: he had stolen the cylinder of gas
and left it in Mr. Justice Melford Sevenson's Court in a place
where 1t would be handy for him to pick up when he went on to the
roof to release the gas into the ventillation system. Making
preparations to ocommit a orime is not the same as committing 1t or
attemptiang to commit it: such conduct does not wecome coriminal
until it is so unear to the orime that an intellligent onlooker
watching what was golng on would say that the person under
D observation was about to commit it., In my judgment, this could not
have been sald of the appellant in this case. Providence intervened
to save him from turning hils preparations 1into criminal astlon. 1%
follows that what he was proved to have done was just, but only Just,
E short of contempt of Court.
It was for these reasons that I agreed to the appeal beling
allowed.
THE MASTER OF THE ROLLS: Mr. Vinslott, there is no order to be made?

F Mr VINELOTT: No order, my Lord.
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Appeal allowed: sentence set aside,



