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Judgment

The Vice President:

Background

1 On 18th September 2007 in the Bradford Crown Court the appellant was 
convicted of two offences: murder and violent disorder. On 19th October 2007 
His Honour Judge Gullick, the Recorder of Bradford, sentenced her to life impris-
onment with a minimum term of thirteen-and-a-half years on the murder count 
and a term of three-and-a-half years' imprisonment on the violent disorder 
count.

2 On 3rd January 2008 the single judge granted leave to appeal against convic-
tion. Her application for leave to appeal against sentence was refused and 
renewed. On 4th November 2008 the full court dismissed the appeal against 
conviction and her renewed application for leave to appeal against sentence.

3 She appeals again against conviction on count 1 (murder) on a reference by 
the Criminal Cases Review Commission ("CCRC") under section 9 of the Criminal 
Appeal Act 1995 . The grounds for the reference are: 

(1) There is a real possibility that the Court of Appeal will find there is a sufficiently 



strong case that the change in law brought about by the judgment of the Su-
preme Court in R v Jogee , Ruddock v The Queen [2016] UKSC 8, [2016] 2 WLR 
681 , would have made a difference to the verdict. 

(2) The CCRC considers there is a real possibility that the Court of Appeal will find 
that there will be a substantial injustice if the appellant's conviction is not 
quashed. 

(3) The facts of the appellant's case can be distinguished from the facts of her co-
accused Michael Hall. He was also convicted of murder at the trial and his 
application for leave to appeal based on the judgment in Jogee was refused by 
this court in Johnson & Others [2016] EWCA Crim 1613; [2017] 1 Cr App R 12 . 

The Facts

4 On 27th January 2007 Andrew Ayres was with a group, including Craig Powell, 
Dean Powell and Claire Francis, celebrating at the King's Head public house. The 
appellant was also there with her then partner Michael Hall, Carl Wood and Carl 
Holmes. At 1.46 am Craig Powell ordered a taxi to take him and his friends 
home. A few minutes later the taxi was taken by the appellant, Hall, Holmes and 
Wood. The taxi driver and Craig Powell told them to get out. Exchanges between 
the two groups became violent. The appellant was in the thick of the violence. 
She was described as "off her head", shouting, swearing and flailing her arms 
about. She went for Craig Powell and tried to punch him. She then turned and 
ran towards Claire Francis. As Ms Francis turned her back on the appellant, the 
appellant grabbed her by the hair and punched her to the face at least three 
times. Ms Francis' lip burst and began to bleed. She fell to the ground. She sat 
up and saw the appellant had joined three males attacking Craig Powell. She 
appeared to be jumping on Craig Powell's shoulders. She and the others tried to 
punch and kick Craig Powell to the ground. He suffered significant facial injuries, 
including a broken nose, from what he called "massive contact".

5 The deceased, Mr Ayres, and Dean Powell left the public house to assist 
members of their group. The appellant turned her attention to Dean Powell; and 
she joined in the attack on him by jumping on his back, punching him and hitting 
him with her handbag. The deceased, Mr Ayres, got the appellant to the ground 
and pinned her down. She eventually escaped from Mr Ayres and went after 
Dean Powell again, kicking and hitting out at him. At some stage she lost her 
shoes.

Holmes and Wood went to Fawthrop's house on Buttershaw Lane close by and 
obtained weapons and reinforcements. Neither Hall nor the appellant were said 
to be part of that group. The appellant was still in the car park, shouting about 
having lost her shoes, and Hall was nearby, when Holmes and Wood, accompan-
ied by Ballantyne, Fawthrop and his girlfriend Carla Parker, returned. They were 
armed with a mace, a knuckle-duster and a CS gas spray. The Powells and the 
deceased saw the group and attempted to get back into the public house, but the 



door had been locked.

A chase then ensued around the pub. Craig Powell escaped. Dean Powell was 
punched, pulled to the ground and kicked by three attackers, one of whom was 
Hall. Mr Ayres was also caught by the group. He went to the ground, where he 
was kicked and stamped upon by Holmes, who later pleaded guilty to his murder. 
Others including the appellant, may have been involved in this final attack, 
although the evidence on this point was not clear.

The police were called at 2 am. They arrived at 2.09 am. Two taxis were ordered 
from 8 Buttershaw Lane at 2.15 am, and they took the occupants to the appel-
lant's address. Mr Ayres was pronounced dead at 3.17. The police found No 8 
Buttershaw Lane empty of people but did discover weapons and items of blood-
stained clothing. The accused, including the appellant, later handed themselves 
into the police.

In her interview the appellant stated that she had got into the taxi with Hall and 
another friend but was ordered out. She claimed that Hall was then attacked, 
and she intervened to try to stop the fighting. She was hit and pushed, lost her 
shoes and went to look for them. She insisted she took no part in the later attack 
on Mr Ayres.

Forensic evidence revealed a splash of the deceased's blood on Hall's left trainer 
which, although not said to show contact, showed close proximity to the de-
ceased while he was attacked. Hall had blood from the Powell brothers on his 
jeans as well. Blood from Claire Francis and Craig Powell was found on the 
appellant's clothing and a drip of the deceased's blood on her jacket cuff.

The prosecution case was that the defendants were all part of one joint enter-
prise, in which they each foresaw the possibility that one of their group would 
cause the death of one of those being attacked with the intention to kill or cause 
really serious bodily harm. The act that caused the death was not fundamentally 
different from the acts the defendants had agreed and seen as a possibility.

The prosecution alleged that the appellant started the joint enterprise and 
remained a part of it. The joint enterprise was to attack the Powells and Mr 
Ayres. She played a part during the early incident and remained in the car park 
when her co-accused returned with reinforcements and weapons. She was still 
there during the final attack as an encourager. Thereafter she stayed with her 
fellow attackers, returning with them first to Buttershaw Lane and then to her 
home.

The defence case was as set out in interview. She was not involved in and did 
not encourage the violence directed at Mr Ayres. In so far as she remained, it 
was because she was looking for her shoes and not encouraging the assault.

The judge directed the jury they could convict the appellant either on the basis 
she played some part in the final attack on Mr Ayres and intended him really 



serious bodily harm, or that she was involved in a joint enterprise to attack the 
Powell brothers and Mr Ayres; that she was still a party to that enterprise at the 
time Holmes murdered Mr Ayres, present encouraging the others; that she 
realised that one or more of the attackers might cause really serious harm with 
intent to do so; and that Holmes' actions were not fundamentally different from 
the acts she realised might occur. He also directed them to consider whether 
they were sure that this was one joint enterprise, as the prosecution had alleged.

The First Appeal [2008] EWCA Crim 2552

On the last occasion the appellant was before this court her principal ground of 
appeal was that the judge's directions on joint enterprise were flawed. Counsel 
then representing the appellant attempted to break the violence down into three 
identifiable phases: the initial fight outside the public house; the fetching of the 
weapons and the return to the car park and the attacks on the Powell brothers 
and Mr Ayres, during which Mr Ayres was killed. From that counsel contended 
that there were two joint enterprises. The first, the enterprise in which the 
appellant participated, was the spontaneous violence that broke out after the taxi 
had been occupied. There was nothing from which it could be inferred that 
weapons, and therefore an intent to cause really serious harm, would be used in 
that violence. He suggested the second and distinct joint enterprise arose from 
the plan to obtain weapons. There was no evidence that the appellant knew that 
the others were going to Buttershaw Lane or that weapons were to be used. 
There was therefore no evidence from which it could be inferred that she had 
participated in the second enterprise. If those arguments were not accepted, 
counsel submitted that the appellant had withdrawn from the enterprise to which 
she had given her agreement.

The court noted in paragraph 20 of the judgment that the case had been 
presented principally by the Crown as a case of participation in the murder on 
the basis of a single joint enterprise and was summed up to the jury on the basis 
of that one joint enterprise. It was not summed up as a case based on aiding and 
abetting. The court went on to say that the appellant's acceptance that she was 
involved at the start of the violence and primarily responsible for it was in effect 
an acceptance that she was part of a joint enterprise to inflict serious bodily 
injury. Accordingly, the first question the jury had to decide was the scope of that 
one enterprise; and the second question was whether it was still continuing or 
whether she had withdrawn from it when the murder occurred (for which see 
paragraph 21). The court rejected the appeal on the basis it was open to the jury 
to convict if they found that the appellant had become a party to an enterprise in 
which she foresaw or contemplated that one of the attackers might intentionally 
kill or cause grievous bodily harm and the actions of the killer were within the 
scope of the joint enterprise. The judge's directions accorded with the law as 
then understood.



Current Appeal

 Mr Tim Moloney QC now advances her appeal on the basis that, although the 
judge's directions and the judgment of the Court of Appeal on the last occasion 
were based on the law as then understood, we now have the benefit of the 
judgment of the Supreme Court in Jogee . It has changed the law. Accordingly, 
both the judge's directions and this court's approach were flawed in one very 
important respect. We now know the prosecution should have been required to 
prove that the appellant intended that really serious bodily harm would be 
caused to the deceased by one of the attackers with the necessary intent. 
Foresight may be evidence of the intent to cause grievous bodily harm but it 
does not equate to that intent. 

Mr Moloney accepted that, notwithstanding the referral by the CCRC, he must 
justify the grant of exceptional leave because this is an appeal based on a 
change of law. Adopting the approach set out both in Jogee itself at paragraph 
100 and in Johnson & Others at paragraphs 18-23, he must demonstrate 
substantial injustice. 

He rejected the contention of Mr Duncan Atkinson QC, who now represents the 
Crown, that there was any reliable evidence to justify a conviction on the basis 
the appellant was physically involved in the final attack on Mr Ayres. He focused 
on the issue of the extent and nature of the joint enterprise and the appellant's 
mens rea . He conceded that the jury must have found there was one joint 
enterprise, that the appellant did not withdraw from the joint enterprise and that 
at the time of the fatal attack she was both present and encouraging the others. 
However, he invited the court to conclude that the nature of the joint enterprise 
escalated from the time when the weapons were collected. The first stage of the 
violence did not involve the use of weapons; Mr Moloney described it as a 
"spontaneous, unpremeditated, violent disorder". The appellant was not a party 
to the collection of weapons or re-enforcements and therefore the evidence of 
both her specific intent to cause really serious bodily harm and her conditional 
intent in the joint enterprise that really serious bodily harm should be caused 
was 'weak'. The nature and scope of the joint enterprise in which the appellant 
became involved was not such that a conditional intent, as set out in the judg-
ment in Jogee at paragraph 94, could be inferred on her part. If so, Mr Moloney 
suggested there is a real possibility that on these facts the jury convicted solely 
on the basis of foresight, and, post the Jogee judgment, that is not sufficient. 

He took us through the evidence of the appellant's part in the later actions. He 
emphasised there was no reliable evidence to link her to the final attack other 
than her presence, unlike her co-accused Hall, against whom there was clear 
evidence of physical involvement in the final phase. Mr Moloney attempted to 
persuade us that it was this latter involvement that had led the court in Johnson 
& Others to conclude there was good evidence of a conditional intent on Hall's 
part. 



For those reasons, Mr Moloney sought to persuade us the appellant has a 
sufficiently strong case that she would not have been convicted if the jury had 
been directed in accordance with the law as set out in Jogee . She has suffered a 
substantial injustice, in that she has been wrongly convicted of murder and 
sentenced to life imprisonment. Moreover, in the light of the judge's misdirection, 
her conviction is unsafe. 

Conclusions

 We infer from the jury's verdicts and the findings of this court on the last 
occasion the following findings of fact: 

i. The appellant was primarily responsible for starting a joint enterprise to attack the 
Powell brothers and Mr Ayres. 

ii. There was one joint enterprise, not two. 
iii. There were close similarities between the violence in which the appellant was 

directly involved and the fatal attack on Mr Ayres in that they involved getting a 
victim to the ground and kicking with a shod foot. 

iv. At the very least, the appellant foresaw that one of the attackers would intention-
ally cause grievous bodily harm in the course of the joint enterprise; 

v. Holmes caused Mr Ayres grievous bodily harm with the intent to do so. His actions 
were not fundamentally different from the joint enterprise on which the appellant 
had embarked. 

vi. The appellant had not withdrawn from the joint enterprise when the fatal blows 
were struck. She was still present and encouraging the others, including Holmes. 

We therefore accept Mr Atkinson's submission that the position of this appellant 
cannot sensibly be distinguished from the position of Hall, who, like her, did not 
collect weapons and against whom the prosecution alleged a joint enterprise as 
opposed to his being a principal in the attack on Mr Ayres.

 This court, when it considered Hall's application for exceptional leave to appeal 
in the light of the decision in Jogee , concluded at paragraph 185: 

"The jury's verdicts indicate they made the following findings of fact:

i) There was a single common enterprise; there were not two separate 
enterprises.

ii) At no stage did Hall act in lawful self-defence.

iii) He participated in the enterprise throughout and had not withdrawn 
from it at the time fatal injuries were inflicted on the deceased.

iv) Holmes' actions in stamping on the deceased were not a fundamental 
departure from the enterprise on which they were engaged."



6 The court continued at paragraph 189: 

"The jury must by their verdict have concluded that he foresaw that 
Holmes would attack the third member of the group, the deceased, with 
intent to cause really serious bodily injury. In the circumstances it would 
have been open to them to infer that he had the necessary conditional 
intent now required."

 In our view, similar principles apply to this appellant. Arguably, this was a joint 
enterprise to inflict grievous bodily harm with intent to do so from the outset. 
The enterprise that the appellant started appears to have been to get the Powell 
brothers and Mr Ayres to the ground and kick them with a shod foot or feet. 
Even if the joint enterprise was simply to attack the three men, the common 
purpose was to punch and kick. Although there was a lull in the violence, the 
joint enterprise to punch and kick continued (after the weapons were collected) 
and the jury found she was still a party to it. Mr Ayres was punched and kicked 
to death. The appellant foresaw the possibility of grievous bodily harm of this 
kind being caused with intent yet did not withdraw from the enterprise. She was 
therefore involved throughout in one joint enterprise to use significant violence 
and it led to a man's death. On those facts, the evidence of her foresight was 
strong evidence of her conditional intent that grievous bodily harm would be 
caused. 

7 This is an appeal to which section 16C of the Criminal Appeal Act 1968 applies. 
It is an appeal following a reference by the CCRC and, accordingly, we may 
dismiss it on the usual grounds or we may dismiss it if the only ground for 
allowing it is a development in the law since the date of conviction. The 
threshold, as set out in Jogee and Johnson , for an appeal based on a change of 
law is a high one. Mr Moloney conceded we must apply the test set out in 
paragraphs 20 and 21 of Johnson & Others . 

8 Accordingly, we have assessed the strength of the case he has advanced with 
skill and eloquence today, as to whether the change in law would have made any 
difference to the outcome. The judge's directions were undoubtedly flawed in one 
important respect and the approach of the court on the last occasion similarly 
flawed, but we infer from the jury's factual findings that Jogee compliant direc-
tions would not have made a difference. The appellant had the necessary 
conditional intent. On those facts, there would be no substantial injustice in 
refusing the appellant exceptional leave. 

9 We should add that we have considered whether, had the sole issue for us been 
one of safety, we would have reached the same result and have concluded that 
we would for the same reasons. For all those reasons, therefore, we dismiss the 
appeal.
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