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No. 149/A1/80 

I N  T€€E COURT OF LTEAL 

CRIMINAL DIVISION 

Royal Courts  of J u s t i c e  

Thursday, 9th A p r i l ,  1981 

Before: 

LORD JUSTICE SHAW 

MR. JUSTICE TUDOR EVmS 

and 

NR. JUSTICE SHELDON -- 
- - - - - -  
R E G I N A  

-V- 

LILY IJLhRCUS 

- - - - - -  
(From t h e  Shorthand Notes of Walsh, Cherer  & Co. Ltd. ,  
36/38 W h i t e f r i a r s  S t r e e t ,  F l e e t  S t r e e t ,  London EC4Y 8BH. 
Telephone No. 01 583 7635. 
Shorthand W r i t e r s  t o  t h e  Cour t . )  

- - - - - -  
NR. H.  TORRANCE appeared f o r  t h e  Appel lant .  

- FIR. A .  FRENCH appeared f o r  t h e  Crown. 

J U D G M E N T 

I‘ll... JUSTICE TUDOR,EVANS: T h i s  i s  an appea l  a g a i n s t  conv ic t ion  

on a p o i n t  of  law. On t h e  1 3 t h  December 1979, t h e  Appel lant  

w a s  convic ted  a t  t h e  C e n t r a l  Criminal Cour t  of an a t t empt  

t o  cause t o  be t aken  a noxious t h i n g  w i t h  i n t e n t  t o  i n j u r e ,  

aggr ieve  o r  annoy c o n t r a r y  t o  s e c t i o n  24  of t h e  Offences 
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Against  t h e  Person Act,  1861. On the  7 t h  February 1980, 

t h e  Appel lant  was made s u b j e c t  t o  a n  o r d e r  t o  e n t e r  i n t o  

he r  own recognizance i n  t h e  sum of Z3OO t o  come up f o r  

judgment i f  c a l l e d  upon w i t h i n  t h e  t h r e e  yea r s .  She was 

a l s o  ordered  t o  pay S150 towards t h e  Legal A i d  Cos ts  of 

h e r  defence . 
The Appel lant  l i v e d  v e r y  c l o s e  t o  a fami ly  named 

Laskey. 

of y e a r s .  For  some days be fo re  t h e  15th Nay 1978, the  

Laskey f ami ly  had no t i ced  t h a t  t h e r e  was something wrong 

w i t h  t h e  m i l k  t h a t  was be ing  d e l i v e r e d  t o  t h e i r  house. 

A t  f irst  t h e y  blamed t h e  d a i r y ,  bu t  e v e n t u a l l y  t h e y  became 

s u s p i c i o u s  and informed t h e  p o l i c e .  On t h e  1 2 t h  May, one 

o f  t h e  m i l k  b o t t l e s  w a s  handed i n  f o r  a n a l y s i s .  On t h e  

morning of t h e  15th May a p o l i c e  o f f i c e r  s t a r t e d  t o  keep 

watch. He f i r s t  s a w  t h e  Appel lant  w i t h  some c h i l d r e n  i n  

t h e  yard  a r e a  between h e r  house 2nd t h e  Laskey 's  house. 

A t  8.40 a .m.  a milkman d e l i v e r e d  two b o t t l e s  of r e d  t o p  

m i l k  a t  t h e  Laskey ' s  back door  l e a v i n g  them i n  a baske t .  

By t ha t  t ime t h e  Laskeys had l e f t  home f o r  t he  day. The 

p o l i c e  o f f i c e r  who was concealed i n  a ground f l o o r  room 

t h e n  s a w  the  Appel lant  hu r ry  over  t o  t h e  Laskey 's  back door 

and remove t h e  two b o t t l e s  of m i l k .  She took them i n t o  

h e r  own house. Very s h o r t l y  a f t e r w a r d s  she was seen t o  

emerge from h e r  own house c a r r y i n g  two b o t t l e s  of r e d  t o p  

milk.  She r e p l a c e d  them i n  t h e  baske t  a t  t h e  Laskey 's  back 

door .  The r e d  t o p  on one of t h e  b o t t l e s  w a s  found t o  be 

i n t a c t .  The t o p  of t h e  o t h e r  b o t t l e  w a s  s l i g h t l y  loose .  

There had been t r o u b l e  between them f o r  a number 

A t o x i c o l o g i s t ,  Mr. Wilson, w a s  c a l l e d  t o  give 
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evidence on behal f  o f  the  Crown. He analysed t h e  c o n t e n t s  

of t h e  b o t t l e ,  which t h e  Laskeys had handed i n  on t h e  1 2 t h  

May, as  w e l l  as  t h e  b o t t l e  which had b e e n a u n d  t o  have a 

s l i g h t l y  loose  top .  

gave a p o s i t i v e  t e s t  f o r  some type  of household de t e rgen t .  

M r .  Wilson w a s  of t h e  opin ion  t h a t  t h e  de t e rgen t  p r e s e n t  

could  n o t  be  harmful.  The i n c i d e n t  of t h e  12th May d i d  

n o t  f o r u  p a r t  of t he  ind ic tment .  However, M r .  1:lilson found 

tha t  t h e  c o n t e n t s  of t h e  o t h e r  b o t t l e  were contaminated by 

two powdered subs t ances  which he i d e n t i f i e d  a s  Ni t razepan  

and Dichloralphenazone. These chemical subs tances  were 

used i n  t h e  p r e p a r a t i o n  of  w e l l  known t y p e s  o f  s e d a t i v e  and< 

s l e e p i n g  t a b l e t s .  The former w a s  s o l d  only  under t h e  t r a d e  

name Mogadon. The l a t t e r  was used i n  s l e e p i n g  t a b l e t s  

s o l d  under  a number of t r a d e  names b u t  most commonly under 

t h e  name Willdorm. M r .  Wilson found t h a t  t h e  powdered drugs 

were impacted up t o  a l e v e l  of half an i n c h  from t h e  bottom 

of t h e  b o t t l e .  He a l s o  found, i n  t h e  c o n t e n t s  of t h e  b o t t l e ,  

a t r a c e  of a w e l l  known p a i n  k i l l e r  c a l l e d  paracetamol.  

The presence  of paracetamol i n  t h e  m i l k  could have been 

expla ined  i f  t h e  person  who had pu t  t h e  s l e e p i n g  t a b l e t s  i n t o  

t h e  mi lk  had j u s t  been handl ing  a d rug  c o n t a i n i n g  paracetamol.  

The b o t t l e  handed i n  on t h e  1 2 t h  May 

M r .  Wilson and M r .  Tozeland, a t o x i c o l o g i s t  c a l l e d  

f o r  t h e  de fence ,  were agreed t h a t  t h e r e  were t h r e e  t o  f o u r  

doses  of each of  t h e  s l e e p i n g  t a b l e t s  i n  the  b o t t l e .  

Mr. Tozeland thought  t h a t  a t  l e a s t  e i g h t  t a b l e t s  had been 

p u t  i n t o  i t .  They were also agreed t h a t  the dose of t h e  

d m g s  would be  l i k e l y  t o  cause s e d a t i o n  and even s l e e p .  
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The speed a t  which t h e  drugs  would ope ra t e  would depend upon 

t h e  amount t a k e n  and upon t h e  c o n t e n t s  of t he  stomach a t  

t h e  t ime.  The g r e a t e r  t h e  amount of food i n  the  stomach, 

t h e  l o n g e r  it would t a k e  f o r  t h e  drugs t o  have e f f e c t ;  if 

t a k e n  on an empty stomach, t h e  e f f e c t  would be more 

immediate and deeper .  

M r .  Wilson s a i d  i n  evidence tha t  i n  h i s  opin ion  

l i t t l e  harm would a r i s e  f r o m  the t o x i c i t y  of t h e  drugs 

themselves  but tha t  t h e r e  w a s  a danger t o  someone c a r r y i n g  

out  p o t e n t i a l l y  hazardous o p e r a t i o n s ,  f o r  example, d r i v i n g  

a c a r .  He sa id  t h a t  he would never  d e s c r i b e  a drug as 

harmless  s i n c e  t h e  o b j e c t  of a d rug  i s  t o  a f f e c t  t h e  

physiology of t h e  person  who t a k e s  i t .  Although t h i s  may 

o p e r a t e  i n  an a p p r o p r i a t e  case  b e n e f i c i a l l y ,  t h e r e  may be 

concur ren t  adverse  s i d e  e f f e c t s .  M r .  Tozeland s u b s t a n t i a l l y  

agreed w i t h  h i m .  

According t o  t h e  Appel lan t ,  on t h e  morning of  t h e  

15th May, she had seen two b o t t l e s  of r e d  t o p  m i l k  on h e r  

d r a i n i n g  board.  She was unable t o  remember i f  she had 

brought t he  b o t t l e s  i n t o  h e r  house. A t  some s t a g e ,  because 

she had had a bad n i g h t ,  she had i i i  h e r  hands a couple of' 

t a b l e t s  known as Solpdene. These were p a i n - k i l l i n g  t a b l e t s  

c o n t a i n i n g  paracetamol ,  a t r a c e  of which w a s  subsequent ly  

found i n  t h e  b o t t l e  c o n t a i n i n g  the  s l e e p i n g  t a b l e t s .  The 

Appel lant  said t h a t  she had pushed the  t o p  of one of t h e  

b o t t l e s  down b u t  t h e n ,  because of t h e  c o l o u r  of t h e  t o p ,  

she r e a l i s e d  tha t  t h e  milk was no t  h e r s  and she t h e n  pu t  

them o u t s i d e  the  Laskey 's  back door. 

There was evidence be fo re  t h e  j u r y  t h a t  t h e  Appel lant  
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had p r e v i o u s l y  taken  s l e e p i n s  t a b l e t s ,  ( i n c l u d i n g  T4ogadon 

b u t  no t  Willdorm) b u t  tha t  she d i d  n o t  have s l e e p i n g  t a b l e t s  

a t  t h e  time of t h e  a l l e g e d  of fence .  dhen in te rv iewed by 

t h e  p o l i c e ,  the Appel lant  denied put-bing anyth ing  i n t o  

t h e  mi lk  b u t  l a t e r  she s a i d  t h a t  she had been upse t  and 

annoyed by the  Laskeys and had pu t  two Solpdene t a b l e t s  

i n t o  t h e i r  m i l k .  

There was ample evidence be fo re  the  j u r y  upon which 

t h e y  could  f i n d  t h a t  t he  Appel lant  had p u t  a t  l e a s t  e i g h t  

t a b l e t s  i n t o  t h e  m i l k  b o t t l e  and t h a t ,  when she d i d  s o ,  she 

in t ended  t o  i n j u r e ,  a g g r i e v e  o r  annoy t h e  Laskeys. But 

counse l  f o r  the  Appel lant  contends t h a t  an  of fence  w a s  n o t  

committed because t h e  t a b l e t s  were n o t  a Itnoxious t h i n g "  

w i t h i n  s e c t i o n  24 of t h e  Act. 

Two submissions a r e  made. F i r s t ,  it i s  said tha t  

f o r  a t h i n g  t o  be noxious w i t h i n  t h e  meaning of  s e c t i o n  24, 

i t  must b e  noxious i n  i t s e l f .  

harmless  cannot become noxious o r  harmful because it i s  

A t h i n g  which i s  i n t r i n s i c a l l y  

g iven  i n  excess  q u a n t i t y .  

counse l  r e l i e s  upon o b i t e r  d i c t a  of Lord Widgery C . J .  i n  

H. v. Cato (1976) 1 W.L.R. 110. Secondly,  i t  i s  submit ted 

tha t  t h e  word I'noxious" means harmful and t h a t  t h e  meaning 

i s  n e c e s s a r i l y  conf ined  t o  i n j u r y  t o  b o d i l y  heal th .  The 

word cannot  mean harm invo lv ing  an impairment of f a c u l t i e s .  

Counsel submits  t h a t  on t h e  undisputed evidence t h e r e  was i n  

fac t  no r i s k  of i n j u r y  t o  b o d i l y  h e a l t h .  

of t h e  Laskey fami ly  had drunk the m i l k ,  o r  p a r t  o f  i t ,  he 

o r  she would have been seda ted  o r  a t  most would have been 

caused t o  f a l l  a s l e e p .  

I n  suppor t  of t h i s  submission, 

I f  any one member 
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I n  Cato t h e  Appel lant  had been convic ted  of - 
manslaughter and of an of fence  under s e c t i o n  23  of t h e  

Offences Against  t h e  Person A c t ,  by t h e  a d m i n i s t r a t i o n  of 

he ro in .  

S e c t i o n  23  i s  i n  language s imi la r  t o  s e c t i o n  24, 

b u t  concerns t h e  endangering of l i f e  o r  t he  caus ing  of 

gr ievous  b o d i l y  harm. A t  page ll9 of t h e  r e p o r t ,  Lord 

Widgery C . J .  observed,  speaking of s e c t i o n  23: "The t h i n g  

must be  a 'noxious t h i n g '  and i t  must be adminis tered 

' m a l i c i o u s l y . '  What is  a noxious t h i n g  and i n  p a r t i c u l a r  

i s  h e r o i n  a noxious thing '?  The a u t h o r i t i e s  show tha t  an 

a r t i c l e  i s  n o t  t o  be desc r ibed  as noxious f o r  p r e s e n t  

purposes  merely because it h a s  a p o t e n t i a l i t y  f o r  harm i f  

t aken  i n  overdose.  There a r e  many a r t i c l e s  of va lue  i n  

common use which may be harmful i n  overdose,  and i t  i s  

c l e a r  on the a u t h o r i t i e s  when looking  a t  them t h a t  one cannot 

d e s c r i b e  an a r t i c l e  as noxious merely because i t  has  t h a t  

a p t i t u d e .  On the  o t h e r  hand, i f  an a r t i c l e  i s  l i a b l e  t o  

i n j u r e  i n  common u s e ,  n o t  when an overdose i n  t h e  sense  of 

an a c c i d e n t a l  excess  i s  used b u t  i s  l i a b l e  t o  cause i n j u r y  

i n  common u s e ,  should i t  t h e n  n o t  be  regarded a s  a noxious 

t h i n g  f o r  p r e s e n t  purposes?" It was t hen  he ld  t h a t  h e r o i n  

w a s  a noxious t h i n g  f o r  t he  purposes  of s e c t i o n  23.  

Counsel f o r  t h e  Appel lan t ,  r e l y i n g  upon t h e s e  

o k s e r v a t i o n s ,  submits t h a t  the s l e e p i n g  t a b l e t s ,  be ing  

harmless  i n  themselves ,  could no t  be regarded  as noxious 

w i t h i n  s e c t i o n  24 simply because t h e  Appel lant  had at tempted 

t o  admin i s t e r  o r  cause t o  be adminis te red  an excess  q u a n t i t y  

of them. The ques t ion  whether a t h i n g  could be  noxious 
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w i t h i n  t h e  A c t  i f  adminis te red  i n  excess ive  q u a n t i t y  w a s  

cons idered  i n  a number of a u t h o r i t i e s  i n  the  l a s t  cen tury .  

It w a s  h e l d  i n  c a s e s  t o  which we sha l l  r e f e r  t h a t  a l though 

a subs tance  may be harmless  i f  adminis te red  i n  small 

q u a n t i t i e s ,  it may n e v e r t h e l e s s  be noxious i f  adminis te red  

i n  excess ive  q u a n t i t i e s .  

I n  R.  v. Hannah 13 Cox's Criminal  Law Cases 115, 

t h e  defendant  was charged with admin i s t e r ing  c a n t h a r i d e s ,  

c o n t r a r y  t o  s e c t i o n  24 of  t h e  Act. I n  h i s  judgment, S i r  

Ar thur  J. Cockburn, C . J .  c l e a r l y  envisaged tha t  a l though a 

subs tance  may be harmless  i n  smal l  q u a n t i t i e s ,  i t  may be 

noxious w i t h i n  t h e  s e c t i o n ,  i f  a s u f f i c i e n t  q u a n t i t y  were 

adminis te red .  A t  page 549, he i s  r epor t ed  as  say ing:  

ttUpon the  medical  evidence b e f o r e  u s ,  c a n t h a r i d e s ,  o r ,  as  

i t  i s  commonly c a l l e d ,  Spanish F l y ,  i s  adminis te red  

med ic ina l ly  and i n  small q u a n t i t i e s ,  and up t o  a c e r t a i n  

e x t e n t ,  i s  incapab le  of producing any e f f e c t .  What i s  

impor tan t  t o  t h e  p r e s e n t  case i s  t h a t  t h e  q u a n t i t y  adminis te red  

w a s  i ncapab le  of producins  any e f f e c t .  The s t a t u t e  makes it 

an o f fence  t o  a d m i n i s t e r ,  a l though no t  w i t h  t h e  i n t e n t i o n  

of talrinc; l i f e  o r  doing any s e r i o u s  b o d i l y  harm, any noxious 

t h i n g  w i t h  i n t e n t  t o  cause i n j u r y  o r  annoyance. But u n l e s s  

t h e  t h i n g  i s  a noxious t h i n g  i n  t h e  q u a n t i t y  adminis te red ,  

i t  seems exceedingly  d i f f i c u l t  t o  say l o s i c a l l y  t h e r e  has  

been a noxious t h i n g  adminis te red .  The t h i n g  i s  n o t  noxious 

i n  t h e  form i n  which it has been t a k e n ;  i t  i s  not  noxious 

i n  t h e  degree o r  q u a n t i t y  i n  which i t  has been given and 

t aken .  Ve t h i n k ,  t h e r e f o r e ,  t h e  in i l i c t~nen t  w i l l  no t  ho ld .  

"It would be very d i f f e r e n t  if the  t h i n g  adminis te red ,  
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as rezards  e i t h e r  i t s  c h a r a c t e r  o r  deg ree ,  were capable of 

do ing  misch ie f .  

I n  The Queen v Cramp 5 QBD. 307, t h e  Appel lant  w a s  

convic ted  of an of fence  under s e c t i o n  58 of  t h e  Act o f  1861, 

which, i n t e r  a l i e ,  makes it an o f fence  t o  procure o r  a t tempt  

t o  procure an a b o r t i o n  by admin i s t e r ing  o r  caus ing  t o  be 

adminis te red  any poison o r  o t h e r  noxious t h i n g .  The poison  

o r  noxious t h i n g  adminis te red  w a s  a half  ounce of j un ipe r .  

It w a s  submit ted on behal f  of t h e  defendant ,  as it  i s  i n  

t h i s  c a s e ,  t h a t  t he  of fence  c o n s i s t s  o f  admin i s t e r ing  a 

t h i n g  i n  i t s e l f  noxious and t h a t  t h e  s t a t u t e  does no t  make 

i t  an  o f fence  t o  a d m i n i s t e r  harmless  subs tances  even i n  

excess ive  doses .  The submission was unanimously r e j e c t e d  

by a c o u r t  o f  f i v e  judges.  de need r e f e r  on ly  t o  two 

passages .  

Lord Coler idge C . J .  said a t  page 309 of t h e  r e p o r t :  

'!The i n t e n t  w i t h  which t h e  o i l  of j u n i p e r  was given was 

proved and i t  was f u r t h e r  proved t h a t  it w a s  noxious i n  t h e  

q u a n t i t y  adminis te red .  What i s  a poison? That which when 

adminis te red  i s  i n j u r i o u s  t o  hea l th  o r  l i f e ,  such i s  t h e  

d e f i n i t i o n  of t h e  word poison.  Some t h i n g s  adminis te red  

i n  sma l l  q u a n t i t i e s  a r e  u s e f u l ,  which, when adminis te red  

i n  l a r g e  q u a n t i t i e s  a r e  noxious.11 

M r .  J u s t i c e  Denman said : "5Jhere a person  admin i s t e r s  

w i t h  t h e  improper and forb idden  i n t e n t  large q u a n t i t i e s  of 

a t h i n g  which s o  adminis te red  i s  noxious,  though when 
adminis te red  i n  sma l l  q u a n t i t i e s  i t  is  innocuous,  t h e  case 

f a l l s  w i t h i n  t h e  s ta tu te . l I  

!fe a r e  of the opin ion  t h a t  f o r  t h e  purposes of 
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s e c t i o n  24 the  concept of t h e  Itnoxious t h i n g "  involves  no t  

on ly  t h e  q u a l i t y  o r  ne.ture o f  t h e  subs tance  bu t  a l s o  the  

q u a n t i t y  adminis te red  o r  sough t  t o  be adminis te red .  I f  t h e  

c o n t e n t i o n  of t h e  Appel lant  i s  c o r r e c t ,  t h e n ,  on the  

assumLition t h a t  t he  drugs were i n t r i n s i c a l l y  harmless ,  it 

would fo l low t h a t  i f  t h e  Appel lant  had at tempted t o  admin i s t e r  

a dose of 50 t a b l e t s  by way of t h e  m i l k ,  an amount which, 

i f  t a k e n ,  would have been p o t e n t i a l l y  l e t h a l ,  she would have 

committed no of fence .  We do not  cons ide r  t h a t  such a r e s u l t  

can fo l low from t h e  language of s e c t i o n  24. The of fence  

c r e a t e d  by the s e c t i o n  invo lves  an i n t e n t i o n  t o  i n j u r e ,  

agg r i eve  o r  annoy. 

iVe c o n s i d e r  t h a t  t h e  words  'la noxious th ing"  mean 

t h a t  t he  j u r y  h a s  t o  c o n s i d e r  t h e  ve ry  t h i n g  which on the  

f ac t s  i s  adminis te red  o r  sought t o  be adminis te red  both  as t o  

q u a l i t y  and a s  t o  q u a n t i t y .  The j u r y  h a s  t o  cons ide r  t h e  

evidence of what w a s  adminis te red  o r  a t tempted  t o  be admin- 

i s t e r e d  b o t h  i n  q u a l i t y  and i n  q u a n t i t y  and t o  dec ide  a s  a 

q u e s t i o n  of fac t  and degree i n  a l l  t he  circumstances whether 

t h a t  t h i n g  w a s  noxious.  

harmless  i n  small q u a n t i t i e s  may y e t  be noxious i n  the 

q u a n t i t y  adminis te red .  

course  of t h e  argument: f o r  example, t o  l a c e  a glass  of  mi lk  

w i t h  a q u a n t i t y  of a l coho l  might not  amount t o  admin i s t e r ing  

a noxious t h i n g  t o  an a d u l t  bu t  i t  m i g h t  do s o  i f  s iven  t o  

a c h i l d .  

A substance which may have been 

Many i l l u s t r a t i o n s  were pu t  i n  t h e  

i?e do no t  cons ide r  t h a t  Lord Widgery C . J .  i n  Cat0 

w a s  i n t e n d i n g  t o  l a y  down t h e  g e n e r a l  p r o p o s i t i o n  t h a t  a 

subs tance  harmless  i n  i t s e l f  and i n  small q u a n t i t i e s  could 

- 

-9, 
9465 8244132 ZOOM 8/80 SPLtd Gp811 



never  be noxious w i t h i n  s e c t i o n  24 of t h e  Act i f  adminis te red  

i n  l a r g e  q u a n t i t i e s .  

t h e  p r e s e n t .  The c o u r t  was concerned w i t h  h e r o i n ,  p l a i n l y  

a dangerous subs tance .  The Queen v Cramp ( sup ra )  w a s  no t  

c i t e d  t o  t h e  cour t .  

- C a t 0  was a v e r y  d i f f e r e n t  c a s e  from 

We sha l l  now c o n s i d e r  t h e  second submission f o r  t h e  

Appel lant  t ha t  t h e  word means harmful i n  t h e  sense  

of i n j u r y  t o  b o d i l y  h e a l t h .  Counsel took  u s  through the  

r e l e v a n t  s e c t i o n s  of t h e  Act. I n  a number of s e c t i o n s  

( i n c l u d i n g  s e c t i o n  24) the  words "poison o r  o t h e r  d e s t r u c t i v e  

o r  noxious t h i n g "  appear.  It was submit ted t h a t  t h e  meaning 

of t h e  word l lnoxiouslt  must t ake  co lou r  from t h e  preceding  

words. We do no t  accep t  t h a t  c o n s t r u c t i o n .  It seems t o  u s ,  

looking  a t  t h e  r e l e v a n t  s e c t i o n s ,  t h a t  t h e  s t a t u t e  i s  d e a l i n g  

w i t h  o f f ences  i n  a d e c l i n i n g  o r d e r  of g r a v i t y  and t h a t  by 

i s  meant something d i f f e r e n t  i n  q u a l i t y  from and 

of  l e s s  importance than  poison o r  o t h e r  d e s t r u c t i v e  t h i n g s .  

On t h i s  p a r t  of h i s  argument, counsel  r e l i e s  upon 

evidence from t h e  t o x i c o l o s i s t s  on b o t h  s i d e s  t h a t  t h e  dose 

would do no more harm t h a n  cause s e d a t i o n  o r  p o s s i b l y  s l e e p  

and w a s  t h e r e f o r e  harmless.  I n  f a c t ,  t h e  evidence was not  

s o  conf ined .  I n  the  course  of h i s  summing up, t h e  l ea rned  

judge,  having r e f e r r e d  t o  t h e  evidence r e l a t i n g  t o  s e d a t i o n  

and s l e e p ,  cont inued:  " M r .  Wilson sa id  t h a t  l i t t l e  harm i s  

l i k e l y  t o  a r i s e ,  i n  h i s  opin ion ,  from t h e  t o x i c i t y  of t h e  

drugs  themselves ,  b u t  t h e r e  i s  a danger t o  someone c a r r y i n g  

out  normal b u t  p o t e n t i a l l y  hazardous o p e r a t i o n s ,  f o r  example, 

d r i v i n g  w h i l s t  t h e i r  f a c u l t i e s  a r e  impaired.  You may t h i n k  

t h a t  it would n o t  have t o  be d r i v i n g ,  it might be c r o s s i n g  
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a London s t r e e t ,  f o r  example; one could  t h i n k  of a l o t  of 

t h i n g s .  

There w a s  t h e r e f o r e  evidence be fo re  the  j u r y  t h a t  t h e  

drugs  i n  t h e  q u a n t i t y  i n  which they were p r e s e n t  i n  t h e  

milk were p o t e n t i a l l y  harmful i n  t h e  sense of be ing  capable 

o f  caus ing  i n j u r y  t o  b o d i l y  h e a l t h .  The r e s u l t  o f  t h e v i d e n c e  

w a s  t h a t  t h e  milk might have had a d i r e c t  phys i ca l  e f f e c t  

on the  v i c t i m .  But we do no t  cons ide r  t h a t  t h e  word l lnoxiouslf  

b e a r s  the r e s t r i c t e d  meaning f o r  which counsel  contends.  

I n  t h e  course of  h i s  summing-up, t h e  l ea rned  judge quoted 

t h e  d e f i n i t i o n  of l tnoxiousf l  from t h e  s h o r t e r  Oxford E n g l i s h  

D i c t i o n a r y ,  where i t  i s  desc r ibed  a s  meaning " i n j u r i o u s ,  

h u r t f u l ,  harmful ,   unwholesome.^" The meaning i s  c l e a r l y  ve ry  

wide. It seems t o  u s  t h a t  even t a k i n g  i t s  weakest meaning, 

if f o r  example, a person  were t o  p u t  an obnoxious ( t h a t  i s  

o b j e c t i o n a b l e )  o r  unwholesome t h i n g  i n t o  an a r t i c l e  of f r:,od 

o r  d r i n k  w i t h  the i n t e n t  t o  annoy any person who might 

consume i t ,  an of fence  would be  committed. A number of 

i l l u s t r a t i o n s  were put  i n  argument, i n c l u d i n g  t h e  s n a i l  s a i d  

t o  have been i n  t h e  g i n g e r  b e e r  b o t t l e  ( t o  adapt  t h e  f a c t s  

i n  Donaghue v .  Stevenson (1932) A . C .  562. I f  t h a t  had been 

done w i t h  any of t h e  i n t e n t s  i n  the  s e c t i o n ,  i t  seems t o  u s  

t h a t  an of fence  would have been committed. 

The l ea rned  judge, when summing up t o  the  j u r y ,  

reminded them f u l l y  of t h e  evidence and d i r e c t e d  them t h a t  

i t  w a s  a m a t t e r  of f a c t  and degree f o r  them t o  decide whether 

t h e  drugs  i n  the m i l k  were noxious.  H i s  d i r e c t i o n  i n  l a w  

w a s  unexcept ionable  . The appea l  must be  d ismissed .  
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